Plagiarism of Rouhani’s Ph.D. Thesis from Kamali

 Approximately 8600 words of Rouhani’s Ph.D. Thesis word by word have been plagiarized from the following book of Kamali (chapter 1 approximately 980 words, chapter 2 approximately 5650 words, chapter 3 approximately 90 words, chapter 5 approximately 1550 words and chapter 6 approximately 310 words):

Kamali, Mohammad Hashim, 1991, Principles of Islamic Jurisprudence
It is important to say that in the notes of chapters 1, 2, 3, 5 and 6 there is no reference to the plagiarized from Principles of Islamic Jurisprudence. In the whole dissertation, only in notes 6 and 7 in chapter 2 (i.e. p. 159) there are references to 2 quotations from Principles of Islamic Jurisprudence.
سرقت علمی تز روحانی از کمالی
 در فصلهای مختلف روی‌هم‌رفته تقریباً 8600 واژه (فصل 1 تقریباً 980 واژه، فصل 2 تقریباً 5650 واژه، فصل 3 تقریباً 90 واژه، فصل 5 تقریباً 1550 واژه و فصل  6تقریباً 310 واژه) از این کتاب آقای محمد هاشم کمالی سرقت کلمه به کلمه شده است:

Kamali, Mohammad Hashim, 1991, Principles of Islamic Jurisprudence
گفتنی است در پی‌نوشت‌های فصول مختلف هیچ ارجاعی به کتاب آقای کمالی وجود ندارد؛ جز این‌که در فصل 2 در پی‌نوشت 6 و  پی‌نوشت 7 مستقیما از کتاب آقای کمالی مطلبی نقل شده و در همین پی‌نوشت‌ها نیز تنها به همین 2 نقل قول ارجاع داده شده است که علی‌القاعده این 2 نقل قول در این گزارش سرقت به شمار نیامده است. 
Chapter 1

Rouhani’s Ph.D. Thesis, p. 18
Ijtihad is defined as the total exercise of effort made by a jurist in order to infer the rules of Shariah from their detailed evidence in the sources. Some Islamic Jurists have defined Ijtihad as the application by a jurist of all his faculties either in inferring the rules of Shariah from their sources, or in implementing such rules and applying them to particular fresh issues".4  

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Ijtihad is defined as the total expenditure of effort made by a jurist in order to infer, with a degree of probability, the rules of Shari'ah from their detailed evidence in the sources.[2. Amidi, Ihkam, IV, 162; Shawkani, Irshad, p. 250; Khudari, Usul, p. 367.] Some ulema have defined ijtihad as the application by a jurist of all his faculties either in inferring the rules of Shari'ah from their sources, or in implementing such rules and applying them to particular  issues/3' Abu Zahrah’ Usul’ p301]
Rouhani’s Ph.D. Thesis, p. 19
 Thus a person who knows the rules of Shariah in detail but is unable to exercise his judgement in the inference of the decree direct from their sources is not a Mujtahid (qualified Islamic lawyer), Ijtihad, in other words, consists of the formulation of an opinion in regard to a religious decree. The presence of an element of speculation in Ijtihad implies that The result arrived at is a human effort and therefore the possibility of its being erroneous is not excluded.5 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
 Thus a person who knows the rules of Shari'ah in detail but is unable to exercise his judgment in the inference of the ahkam direct from their sources is not a mujtahid. Ijtihad, in other words, consists of the formulation of an opinion in regard to a hukm shar'i. The presence of an element of speculation in ijtihad implies that the result arrived at is probably correct, while the possibility of its being erroneous is not excluded.
Rouhani’s Ph.D. Thesis, pp. 19-20

p. 19
 "The essential unity of the Shariah lies in the degree of harmony that is achieved between revelation and reason. Ijtihad is the 
p. 20

principal instrument of maintaining this harmony The various sources of Islamic law that feature next to the Quran and the Sunnah are all manifestations of Ijtihad. In this way, consensus of opinion (Ijmai, analogy (Qiyas). juristic preference (Istihsan), considerations of public interest (maslahah), etc., are all interrelated under the main heading of Ijtihad".10

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The essential unity of the Shari'ah lies in the degree of harmony that is achieved between revelation and reason. Ijtihad is the principal instrument of maintaining this harmony. The various sources of Islamic law that feature next to the Qur'an and the Sunnah are all manifestations of ijtihad, albeit with differences that are largely procedural in character. In this way, consensus of opinion, analogy, juristic preference, considerations of public interest (maslahah), etc., are all inter¬related not only under the main heading of ijtihad, but via it to the Qur'an and the Sunnah.[L Amin Islahi (Islamic Law, p. 109)
Rouhani’s Ph.D. Thesis, p. 21
 The distinction between Ijtihad and the revealed sources of the Shariah lies in the fact that Ijtihad is a continuous process of development whereas divine revelation and Prophetic legislation discontinued upon the demise of the Prophet (S.A.W.).15 In this sense. Ijtihad continues to be the changing conditions of the Muslim communities. In this thesis, Ijtihad is being examined in its modern sense i.e. a dynamic device which deduces laws from the Islamic sources (the Quran, the Sunnah, Ijma, Aql and Urf). 
The Proof of Ijtihad
 Ijtihad derives its validity from divine revelation. 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
 The main difference between ijtihad and the revealed sources of the Shari'ah lies in the fact that ijtihad is a continuous process of development whereas divine revelation and prophetic legislation discontinued upon the demise of the Prophet. In this sense, ijtihad continues to be the main instrument of interpreting the divine message and relating it to the changing conditions of the Muslim community in its aspirations to attain justice, salvation and truth. Since ijtihad derives its validity from divine revelation, its propriety is measured by its harmony with the Qur'an and the Sunnah.
Rouhani’s Ph.D. Thesis, pp. 24-25

p. 24
 There is a very important hadith related to the holy Prophet (S.A.W.) which reads thus: "When a judge exercises Ijnhad and gives a righi judgement, he will have two rewards, but if he errs in his judgment, he will still have earned one reward ".26 
p. 25 

 This hadith implies that regardless of its results, Ijtihad never partakes in sin. When the necessary requirements of Ijtihad are present, the result is always meritorious and never blameworthy. In another hadith, the Prophet (S.A.W.) is reported to have said: "Strive and endeavour, for everyone is ordained to accomplish that which he is created for".27 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
According to another Hadith, 'When a judge exercises ijtihad and gives a right judgment, he will have two rewards, but if he errs in his judgment, he will still have earned one reward.' [22 Abu Dawud Sunan’m’ 1013 Hadith na 35671

This Hadith implies that regardless of its results, ijtihad never partakes in sin. When the necessary requirements of ijtihad are present, the result is always meritorious and never blameworthy!23. Ghazalii Mustasfa, ii, 105; Amidi, ihkam, w 186] In another Hadith, the Prophet is reported to have said: 'Strive and endeavour, (ijtahidu), for everyone is ordained to accomplish that which he is created for.' [24' Bukhan- Sahlh (Istanbul ed.), VI, 84; Amidi, Ihkam, IV, 209.]

Rouhani’s Ph.D. Thesis, p. 25
There is also the hadith which reads thus: "When God favours on of his servants, He enables him to acquire knowldge in religion".30 The Islamic Juristst of Osul have also quoted in this connection two other ahadith from the holy Prophet (S.A.W.), one of which makes the pursuit of knowledge and understanding on obligation of every Muslim, man or woman. "All Muslims must aspire after knowledge".31 And the other declares the Islamic Jurists to be the successors of  

 the Prophets: "The Islamic Jurists are the successors of the Prophets". 32 The relevance of the last two ahadith to Ijtihad is borne out by the fact that Ijtihad is the main instrument of creativity and knowledge in Islam.

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
There is also the Hadith which reads: 'When God favours one of His servants, He enables him to acquire knowledge (tafaqquh) in religion.' [25 Bukhari’ Sahih (Istanbul ed )’ I’ 25"26 ]

The ulema of usul have also quoted in this connection two other ahadith, one of which makes the pursuit of knowledge an obligation of every Muslim, man or woman, and the other declares the Ulema to be the successors of the Prophets [26 Ibn Majah> Sunan■ I> 81 Hadith no- 224; Amidi. Ihkam, IV, 23°, 234 shatibi, Mmafaq^, rv, i40.]
The relevance of the last two ahadith to ijtihad is borne out by the fact that ijtihad is the main instrument of creativity and knowledge in Islam.
Rouhani’s Ph.D. Thesis, pp. 26-27

p. 26
 The rational argument in support of Ijtihad is to be sought in the fact that while the nusus (texts) of Shariah are limited, new experiences in the life of the community continue to give rise to new problems It is 
p. 27

therefore, imperative for the learned members of the community to attempt to find solutions to such problems through Ijtihad.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The rational argument in support of ijtihad is to be sought in the fact that while the nusus of Shari 'ah are limited, new experiences in the life of the community continue to give rise to new problems. It is therefore imperative for the learned members of the community to attempt to find solutions to such problems through ijtihad}29'Cf Kassab Adwa'p 20 ]
Rouhani’s Ph.D. Thesis, p. 54
Ijtihad should be in accordance with the Quran and the Sunnah to insure validity. The sources of Islamic law are therefore essentially monolithic. The essential unity of the Shariah lies in the degree of harmony that is achieved between revelation and reason Ijtihad is the principal instrument of maintaining this harmony.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Since ijtihad derives its validity from divine revelation, its propriety is measured by its harmony with the Qur'an and the Sunnah. The sources of Islamic law are therefore essentially monolithic, and the commonly accepted division of the roots of jurisprudence into the primary and secondary is somewhat formal rather than real. The essential unity of the Shari'ah lies in the degree of harmony that is achieved between revelation and reason. Ijtihad is the principal instrument of maintaining this harmony.
Rouhani’s Ph.D. Thesis, p. 54
Ijtihad is enforced in connection to three types of evidence: 1. authentic but speculative in purport; 2. authenticity doubted but meaning definite; 3. speculative in both authenticity and meaning. The practice of Ijtihad is a religious duty. The Islamic Jurists are in agreement that Ijtihad is the collective obligation (Wajeb-al Kefa'ei) of all qualified jurists in the event where an issue arises but no urgency is encountered over its ruling. The duty remains unfulfilled until it is performed by at least one mujtahid.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
But ijtihad can validly operate in regard to any of the remaining three types of evidence, as the following illustrations will show:

1)
An example of ijtihad concerning evidence which is definite of proof but speculative of meaning …
2)
Ijtihad in regard to the second variety of evidence relates mainly to Hadith material, which may have a definitive meaning but whose authenticity is open to doubt. …
3)
To give an example of ijtihad concerning evidence that is speculative in both authenticity and meaning …

 the practice of ijtihad is a religious duty. The ulema are in agreement that ijtihad is the collective obligation (fard kafa'i) of all qualified jurists in the event where an issue arises but no urgency is encountered over its ruling. The duty remains unfulfilled until it is performed by at least one mujtahid.
Rouhani’s Ph.D. Thesis, p. 54
Many ayat in the Quran lend support to the conclusion that it is the duty of the learned to study and investigate the Quran and the teachings of the Prophet (S.A.W.).
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
These and many similar ayat in the Qur'an lend support to the conclusion that it is the duty of the learned to study and investigate the Qur'an and the teachings of the Prophet.
Rouhani’s Ph.D. Thesis, p. 55
The Mujtahid must be a highly qualified person of sound mind, enjoying superb intellectual faculty, possessed of knowledge of different religious disciplines for independent judgment. He must be knowledgeable in Arabic that enables the scholar to enjoy a correct understanding of the Shariah's texts, and he must also be a knowledgeable in the Quran and the Sunnah
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The mujtahid must be a Muslim and a competent person of sound mind who has attained a level of intellectual competence which enables him to form an independent judgment. …; he must therefore be a Muslim, and be knowledgeable in … (a) Knowledge of Arabic to the extent that enables the scholar to enjoy a correct understanding of the Qur'an and the Sunnah.
Rouhani’s Ph.D. Thesis, p. 55
he must also be a knowledgeable in the Quran and the Sunnah especially that part of it which relates to the subject of his Ijtihad. The Mujtahid must also know the substance of the furu works and the points on which there is an ijma
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
the mujtahid must possess an adequate knowledge of the Sunnah, especially that part of it which relates to the subject of his ijtihad. ... The mujtahid must also know the substance of the furu' works and the points on which there is an ijma'.
Rouhani’s Ph.D. Thesis, p. 55
Though Ijtihad has no uniform procedure, it should primarily be based on the Quran and the hadith, as two sources with highest priority over any other evidence Should there be no nass on the matter, then he must find out if there is a ruling of ijma, Qiyas or other sources available on the problem in the works of the renowned jurists.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Should there be no manifest text on the subject in the Qur'an and the verbal Sunnah, the mujtahid may resort to the actual (fi'li) and tacitly approved (taqriri) Sunnah. Failing this, he must find out if there is a ruling of ijma' or qiyas available on the problem in the works of the renowned jurists. 
Rouhani’s Ph.D. Thesis, p. 55
Today the former conditions of Ijtihad practiced by the earlier Islamic Jurists are not extant. For one thing, the prevalence of statutory legislation as the main instrument of government in modern times has led to the imposition of further restrictions on Ijtihad. The revival of Ijtihad in our times would necessitate efforts, which the government must undertake. Since education is the business and responsibility of modern governments, it should be possible to provide the necessary education and training that a mujtahid would need to possess, and to make attainment to this rank dependent on special qualifications 
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The conditions under which ijtihad was formerly practiced by the ulema of the early periods are no longer what they were. For one thing, the prevalence of statutory legislation as the main instrument of government in modern times has led to the imposition of further restrictions on ijtihad. ... 
The revival of ijtihad in our times would necessitate efforts which the government must undertake. Since education is the business and responsibility of modern governments, it should be possible to provide the necessary education and training that a mujtahid would need to possess, and to make attainment to this rank dependent on special qualifications.
Chapter 2 

Rouhani’s Ph.D. Thesis, pp. 79-80

p. 79
An example of this is the injunction 
p. 80

concerning the requirement of ablution for prayers which reads in part .. and wipe your heads ".33 This text is definitive on the requirement of wiping (mash) of the head in wuzu, but since it does not specify the precise area of the head to be wiped, it is speculative in regard to this point. Hence we find that the jurists are unanimous in regard to the first, but have differed in regard to the second aspect of this injunction.34 There are sometime instances where the scope of disagreement over the interpretation of the Quran is fairly extensive. At times seven or eight different juristic conclusions have been arrived at one and the same issue.35 These are Ijtihad opinions. The great Islamic scholars have practice Ijtihad because they believe that Ijtihad is not only permissible but is obligatory.36 For the Shariah does not restrict the liberty of the individual to investigate and express an opinion. The diversity of opinion offers a range of choice from which one can select the view it deems to be most beneficial.37
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
An example of this is the injunction concerning the requirement of ablution for prayers which reads in part ' . . . and wipe your heads' (al-Ma’idah, 5:6). This text is definitive on the requirement of wiping (mash) of the head in wudu', but since it does not specify the precise area of the head to be wiped, it is speculative in regard to this point. Hence we find that the jurists are unanimous in regard to the first, but have differed in regard to the second aspect of this injunction. [Badran> Usul p- 66]

There are sometime instances where the scope of disagreement over the interpretation of the Qur’an is fairly extensive. Mahmud Shaltut, for example, underlines this point by noting that at times seven or eight different juristic conclusions have been arrived at on one and the same issue. And he goes on to say that not all of these views can be said to be part of the religion, nor could they be legally binding. These are ijtihadi opinions; ijtihad is not only permissible but is encouraged. For the Shari’ah does not restrict the liberty of the individual to investigate and express an opinion. They may be right or they may be wrong, and in either case, the diversity of opinion offers the political authority a range of choice from which to select the view it deems to be most beneficial to the community.
Rouhani’s Ph.D. Thesis, pp. 80-81 

p. 80 
So far, the study of the Islamic law's evolution corroborates the fact that interpretation of the decisive verses is also possible. This broadens the scope of Ijtihad even more. For example, the penance (kaffarah) of a false oath according to textual ruling of the Quran38 is of three types, one of which is to feed ten poor persons. This is a specific ruling in the sense that ten poor persons has only one meaning But even so, the Hanafis have given this text an alternative interpretation, which is that instead of feeding ten poor persons, one such person may be fed ten times. The majority of Islamic Jurists, however, do not agree with the 
p. 81

Hanafis on this point. This example will serve to show that the scope of Ijtihad is not always confined to the A 'mm (general) but that even the khass (specific) and definitive rulings may require elaboration which might be based on speculative reasoning 39
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
For example, the penance (kaffarah) of a false oath according to a textual ruling of the Qur’an (al-Ma’idah, 5:92) is of three types, one of which is to feed ten poor persons. This is a specific ruling in the sense that 'ten poor persons' has only one meaning. But even so, the Hanafis have given this text an alternative interpretation, which is that instead of feeding ten poor persons, one such person may be fed ten times. The majority of ulema, however, do not agree with the Hanafis on this point. Be that as it may, this example will serve to show that the scope of ijtihad is not always confined to the Amm but that even the Khass and definitive rulings may require elaboration which might be based on speculative reasoning.
Rouhani’s Ph.D. Thesis, p. 81
In addition, it is noteworthy that the Islamic jurists have deduced the rules of Shariah not only from the explicit words of the Quran, which is referred to as the mantoq, but also from the implicit meanings of the text through inference and logical construction, which is referred to as the meaning, or mafhum.40 Therefore, the deduction of the rules of Shariah by way of inference from the implied meaning of a text partakes in speculative reasoning and ljtihad.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Furthermore, the ulema have deduced the rules of Shari'ah not only from the explicit word of the Qur’an,, which is referred to as the mantuq, but also from the implicit meanings of the text through inference and logical construction, which is referred to as the implied meaning, or mafhum. Once again, this subject has been discussed in a separate chapter under al-dalalat, that is, textual implications. The only purpose of referring to this subject here is to point out that the deduction of the rules of Shari'ah by way of inference from the implied meaning of a text partakes in speculative reasoning and ijtihad.

Rouhani’s Ph.D. Thesis, pp. 81-82

p. 81
Therefore, a speculative indication in the text of the Quran or hadith may be supported by a definitive evidence in either, in which case it is as valid 
p. 82

as one which was definitive in the first place. All the "Wahed" ahadith (narrated by only a single individuals) which elaborate the definitive Quranic prohibition of usury (riba)46 are speculative by virtue of being Wahed. Nevertheless, as the definitive text of the Quran supports their substance, they become definitive not withstanding any possible doubts about their authenticity. Thus as a general rule, all Wahed ahadith whose authenticity is open to speculation are elevated to the rank of qata; if they can be substantiated by clear evidence in the Quran.47
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
As stated above, a speculative indication in the text of the Qur’an or Hadith may be supported by a definitive evidence in either, in which case it is as valid as one which was definitive in the first place.
To illustrate this, all the solitary (ahad) ahadith which elaborate the definitive Qur’anic prohibition of usury (riba) in sura 2:275 are speculative by virtue of being Ahad. But since their substance is supported by the definitive text of the Qur’an, they become definitive despite any doubt that may exist in respect of their authenticity. Thus as a general rule, all solitary ahadith whose authenticity is open to speculation are elevated to the rank of qat’i’ if they can be substantiated by clear evidence in the Qur’an. [Shatibi>Muwafaqat-m. 9; Qattan. Tashn • p- 82] 
Rouhani’s Ph.D. Thesis, p. 82
the Quran is specific on matters which are deemed to be unchangeable (values and ultimate human goals), but in matters which are liable to change, it merely lays down general guidelines and the details is left to the knowledgeable scholars of the time to provide solutions to the problems through Ijtihad.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Broadly speaking, the Qur’an is specific on matters which are deemed to be unchangeable, but in matters which are liable to change, it merely lays down general guidelines. 

Rouhani’s Ph.D. Thesis, pp. 82-83

p. 82
The Quran itself warns the believers against seeking the regulation of everything by the express terms of divine revelation, as this is likely to lead to rigidity and cumbersome restrictions: "O you believers, do not keep asking about things which, if they were expounded to you, would become troublesome for you ...”.48 In this way, the Quran discourages the development of an over- regulated society. What the Quran has left unregulated is meant to be devised, in accord with the general objectives of the Lawgiver, through 
p. 83

mutual consultation and Ijlihad. A careful reading of the Quran further reveals that on matters pertaining to belief, the basic principles of morality, man's relationship with his Creator, and transcendental matters which are characteristically unchangeable, the Quran is clear and detailed, as clarity and certainty are the necessary requirements of belief.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The Qur’an itself warns the believers against seeking the regulation or everything by the express terms of divine revelation, as this is likely to lead to rigidity and cumbersome restrictions: 'O you believers, do not keep asking about things which, if they were expounded to you, would become troublesome for you. . .' (5:104). In this way, the Qur’an discourages the development of an over-regulated society. Besides, what the Qur'an has left unregulated is meant to be devised, in accord with the general objectives of the Lawgiver, through mutual consultation and ijtihad. A careful reading of the Qur’an further reveals that on matters pertaining to belief, the basic principles of morality, man's relationship with his Creator, and what are referred to as ghaybiyyat, that is transcendental matters which are characteristically unchangeable, the Qur’an is clear and detailed, as clarity and certainty are the necessary requirement of belief. 
Rouhani’s Ph.D. Thesis, p. 83 

The relationship between the Quran and Sunnah is largely specified by the fact that Quranic legislation is presented briefly and generally. Since the general, the ambiguous and the difficult portions of the Quran were in need of elaboration, the Prophet was expected to provide the necessary details and determine the particular focus of the general rulings of the Quran. It was due to these and other such factors that a unique relationship was forged between the Sunnah and the Quran in that the two are often integral to one another and inseparable.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Once again the fact that legislation in the Qur’an mainly occurs in brief and general terms has to a large extent determined the nature of the relationship between the Qur’an and Sunnah. Since the general, the ambiguous and the difficult portions of the Qur’an were in need of elaboration and takhsis (specification), the Prophet was expected to provide the necessary details and determine the particular focus of the general rulings of the Qur’an. It was due to these and other such factors that a unique relationship was forged between the Sunnah and the Qur’an in that the two are often integral to one another and inseparable.
Rouhani’s Ph.D. Thesis, pp. 91-92

p. 91
Clear understanding of the Quran and the Sunnah is the prerequisite for deduction of legal rules from them. In order to use these sources, the Mujtahid must be well versed with the words and their exact implications.6_ For this purpose, the Islamic Jurists include the classification of words and their usages in the methodology of Osul-AlFigh.6_ The rules which govern the origin of words, their usages and classification are primarily determined on linguistic grounds and, as such, they are not an integral part of the law or religion. But they are instrumental as an aid to the correct understanding of the Shariah.70 When the text is self-explanatory and clear, the Mujtahid will not   p. 92

make use of interpretation. Yet a major part of fiqh is based on rules which interpretation and Ijtihad yield. Ijtihad can take a variety of forms, and interpretation which aims at the correct understanding of the words and sentences of a legal text is of crucial significance to all forms of Ijtihad.71 
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
To interpret the Qur'an or the Sunnah with a view to deducing legal rules from the indications that they provide, it is necessary that the language of the Qur'an and the Sunnah be clearly understood. To be able to utilise these sources, the mujtahid must obtain a firm grasp of the words of the text and their precise implications. For this purpose, the ulema of usul include the classification of words and their usages in the methodology of usul al-fiqh. The rules which govern the origin of words, their usages and classification are primarily determined on linguistic grounds and, as such, they are not an integral part of the law or religion. But they are instrumental as an aid to the correct understanding of the Shari’ah.
Normally the mujtahid will not resort to interpretation when the text itself is self-evident and clear. But by far the greater part of fiqh consists of rules which are derived through interpretation and ijtihad. As will be discussed later, ijtihad can take a variety of forms, and interpretation which aims at the correct understanding of the words and sentences of a legal text is of crucial significance to all forms of ijtihad.

Rouhani’s Ph.D. Thesis, p. 92
Interpretation aims at realizing the lawgiver's intention from his words and deeds. Discovery of that which is not self-evident is the task of interpretation. Thus the object of interpretation in Islamic law, as in any other law, is to ascertain the intention of the Lawgiver with regard to what has been left unexpressed as a matter of necessary inference from the surrounding circumstances.72 Words fall into two categories based on their lucidity, scope, and capacity to convey a specific meaning. With reference to their conceptual clarity, the Islamic Jurists of Osul have classified words into the two main categories of "clear" and "unclear" words.73 The main purpose of this division is to identify the extent to which the meaning of a word is made clear or left ambiguous and doubtful. The significance of this classification can be readily observed in the linguistic forms and implications of commands and prohibitions. The task of evaluating the precise purport of a command is greatly facilitated if one is able to ascertain the degree of clarity (or of ambiguity) in which it is conveyed. Thus the manifest (Zaher) and explicit (Nass) are "clear" words, and yet the jurist may abandon their primary meaning in favour of a different  meaning as the context and circumstances may require, Words are also classified, from the viewpoint of their scope, into homonym, general, specific, absolute and qualified. Based on this categorization, the grammatical application of words to concepts is clarified

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The function of interpretation is to discover the intention of the Lawgiver - or of any person for that matter - from his speech and actions. Interpretation is primarily concerned with the discovery of that which is not self-evident. Thus the object of interpretation in Islamic Law, as in any other law, is to ascertain the intention of the Lawgiver with regard to what has been left unexpressed as a matter of necessary inference from the surrounding circumstances/1' Cf' Abdur Rahim’ Juns^Pru‘knce- p- 78]

From the viewpoints of their clarity, scope, and capacity to convey a certain meaning, words have been classified into various types. With reference to their conceptual clarity, the ulema of usul have classified words into the two main categories of 'clear' and 'unclear' words. The main purpose of this division is to identify the extent to which the meaning of a word is made clear or left ambiguous and doubtful. The significance of this classification can be readily observed in the linguistic forms and implications of commands and prohibitions. The task of evaluating the precise purport of a command is greatly facilitated if one is able to ascertain the degree of clarity (or of ambiguity) in which it is conveyed. Thus the manifest (Zahir) and explicit (Nass) are 'clear' words, and yet the jurist may abandon their primary meaning in favour of a different meaning as the context and circumstances may require. Words are also classified, from the viewpoint of their scope, into homonym, general, specific, absolute and qualified. 

This classification basically explains the grammatical application of words to concepts:
Rouhani’s Ph.D. Thesis, p. 93
"The strength of a legal rule is to a large extent determined by the language in which it is communicated. To distinguish the clear from the ambiguous and to determine the degrees of clarity/ambiguity in words also helps the jurist in his efforts at resolving instances of conflict in the law. When the Mujtahid is engaged in the deduction of rules from indications which often amount to no more than probabilities, some of his conclusions may turn out to be at odds with others. Ijtihad is therefore not only in need of comprehending the language of the law, but also needs a methodology and guidelines with which to resolve instances of conflict in its conclusions".75

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The strength of a legal rule is to a large extent determined by the language in which it is communicated. To distinguish the clear from the ambiguous and to determine the degrees of clarity/ambiguity in word also helps the jurist in his efforts at resolving instances of conflict in the law. When the mujtahid is engaged in the deduction of rules from indications which often amount to no more than probabilities, some of his conclusions may turn out to be at odds with others. Ijtihad is therefore not only in need of comprehending the language of the law, but also needs a methodology and guidelines with which to resolve instance of conflict in its conclusions.
Rouhani’s Ph.D. Thesis, pp. 93-94

p. 93
The ahadith fall into yet another classification based on the continuity and completeness of the chain of their transmitters. Continuous (mottasel) and discontinued.76 A continuous hadith is one which has a complete chain of transmission from the last narrator all the way back to the Prophet (S.A.W.). A discontinued hadith, also known as Morsal, is a hadith whose chain of transmitters is broken and incomplete. The majority of Islamic Jurists have divided the continuous hadith into the two main varieties of MotaWater and Wahed. To this the Ahadith have added 
p. 94
an intermediate category, namely the well-known, or Mashhoor.77 Motawater means a report by many people presented in a way to prevent any collusion and machination to lie. This possibility is beyond conception due to the huge number and diverse residence and reliability of those relating it.78 A report would not be called Motawater if its contents were believed on other grounds, such as the rationality of its content, or that it is deemed to be a matter of axiomatic knowledge.79 A report is classified as Motawater only when it fulfills the following conditions: A) In each period or generation, there should be a large number of reporters to prevent any collusion in presenting a falsehood. In case the reporter's number does not make a reliable multitude, their report will not lead to positive knowledge and is therefore not Mutawatir.80 
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
From the viewpoint of the continuity and completeness of their chains of transmitters, the Hadith are once again classified into two categories: continuous (muttasil) and discontinued (ghayr muttasil). A continuous Hadith is one which has a complete chain of transmission from the last narrator all the way back to the prophet. A discontinued Hadith, also known as Mursal, is a Hadith whose chain of transmitters is broken and incomplete. The majority of ulema have divided the continuous Hadith into the two main varieties of Mutawatir and Ahad. To this the Hanafis have added an intermediate category, namely the 'well-known', or Mashhur.
I.
The Continuous Hadith

1.
The Mutawatir

Literally, Mutawatir means 'continuously recurrent'. In the present context, it means a report by an indefinite number of people related in such a way as to preclude the possibility of their agreement to perpetuate a lie. Such a possibility is inconceivable owing to their large number, diversity of residence, and reliability.[94 Shawkam'Irshad p 46; Abu Zahrah Usul p 84;Mahmassani Falsafah (Ziadeh's trans->-p- 74-] 
A report would not be called Mutawatir if its contents were believed on other grounds, such as the rationality of its content, or that it is deemed to be a matter of axiomatic knowledge. [95Khudari’ Usul p 214; Aghmdes’Muhammedan Theore p 4a] A report is classified as Mutawatir only when it fulfills the following conditions:

a.
The number of reporters in every period or generation must be large enough to preclude their collusion in propagating falsehood. Should the number of reporters in any period fall short of a reliable multitude, their report does not establish positive knowledge and is therefore not Mutawatir!96 Shawkam-Irshad p 47; Hltu- Wa]lz-p 294 
Rouhani’s Ph.D. Thesis, p. 94
Some Islamic Jurists have attempted to specify a minimum, varying from as low as four to as many as twenty, forty and seventy up into the hundreds. All of these figures are based on analogies: The requirement of four is based on the similar number of Witnesses which constitute legal proof, twenty is analogous to the Quranic ayah in sura Al-Anfal81 which reads: "If there are twenty steadfast men among you, they will overcome two hundred fighters". The next number, that is seventy, represents an analogy to another Quranic passage where we read that "Moses chose seventy men among his people for an appointment with us".82 B)

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Some ulema have attempted to specify a minimum, varying from as low as four to as many as twenty, forty and seventy up into the hundreds. All of these figures are based on analogies: the requirement of four is based on the similar number of witnesses which constitute legal proof; twenty is analogous to the Qur'anic ayah in sura al- Anfal (8:65) which reads: 'If there are twenty steadfast men among you, they will overcome two hundred [fighters].' The next number, that is seventy, represents an analogy to another Qur'anic passage where we read that 'Moses chose seventy men among his people for an appointment with Us' (al-A'raf 7:155).
Rouhani’s Ph.D. Thesis, pp. 94-95

p. 94
 B) According to some Islamic Jurists, the reporters should be equitable people (A 'del), indicating that they should not be infidels or 
p. 95

profligates. The correct view, however, is that neither of these conditions are necessary. What is essential in Motawater is the attainment of certainty, and this even can be obtained through the reports of non-Muslims.83
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
c.
Some ulema have advanced the view that the reporters must be upright persons ('udul), which means that they must neither be infidels nor profligates (kuffar wa-fussaq). The correct view, however, is that neither of these conditions are necessary. What is essential in Mutawatir is the attainment of certainty, and this can be obtained through the reports of non-Muslims,
Rouhani’s Ph.D. Thesis, p. 95
C) That the reporters are not based in their cause and are not associated with one another through a political or sectarian movement. And finally, all of these conditions must be met from the origin of the report to the very end.84
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
d. That the reporters are not biased in their cause and are not associated with one another through a political or sectarian movement. And finally, all of these conditions must be met from the origin of the report to the very end. [10L GhazaIh Mustasfa 1 86; Shawkani Irshad p48]
Rouhani’s Ph.D. Thesis, p. 96
… that the Quran is mainly concerned with general principles borne out by the fact that its contents require a great deal of elaboration, which must be provided by the Sunnah. To give an example, the following Quranic ayah provides the textual authority for all the material sources of the Shariah, namely the Quran, the Sunnah, Ijma and Qiyas. The ayah reads: “O you who believe, obey God and obey the Messenger, and those of you who are in authority, and if you have a dispute concerning any matter refer it to God and to the Messenger.85
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
That the Qur’an is mainly concerned with general principles is borne out by the fact that its contents require a great deal of elaboration, which is often provided, although not exhaustively, by the Sunnah. To give an example, the following Qur’anic ayah provides the textual authority for all the material sources of the Shari’ah, namely the Qur’an, the Sunnah, consensus and analogy. The ayah reads: 'O you who believe, obey God and obey the Messenger, and those of you who are in authority; and if you have a dispute concerning any matter refer it to God and to the Messenger . . .' (al-Nisa', 4:58).
Rouhani’s Ph.D. Thesis, p. 96
The word “obey” in this verse has two references: the Quran as the first source and the Prophet's Sunnah, and those of you who are in authority pertains to the Islamic Jurists' consensus. The last portion of the ayah (and if you have a dispute...) validates Ijtihad. For a dispute can only be referred to God and to the Messenger by extending the rulings of the Quran and Sunnah through analogy to similar cases. In this sense one  might say that the whole body of Osul-Al-Fiqh is a commentary on this single Quranic ayah.86 Al-Shatibi further observes that wherever the Quran Provides specific details it is related to the exposition and better understanding of its general principles.87 Most of the legal contents of the Quran consist of general rules, although it contains specific injunctions on a number of topics.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
'Obey God' in this ayah refers to the Qur’an as the first source, 'and obey the Messenger' refers to the Sunnah of the Prophet, 'and those of you who are in authority' authorises the consensus of the ulema. The last portion of the ayah ('and if you have a dispute. . .') validates qiyas. For a dispute can only be referred to God and to the Messenger by extending the rulings of the Qur’an and Sunnah through analogy to similar cases. In this sense one might say that the whole body of usul al-fiqh is a commentary on this single Qur’anic ayah. [Sabuni’Muwafaqat R 31 For a further discussion of this ayah see below in the sections of this work on the Mjfiwa!, of Sunnah, ^ and ^
Al-Shatibi further observes that wherever the Qur’an provides specific details it is related to the exposition and better understanding of its general principles. [Shatibi, Muwafaqat, m, 217] Most of the legal contents of the Qur’an consist of general rules, although it contains specific injunctions on a number of topics.
Rouhani’s Ph.D. Thesis, p. 97
There are numerous examples of this, such as the words salah, zakat, hajj, riba, which occur in the following ayat: “Perform the salah and pay the Zakat”.89 “God has enacted upon people the pilgrimage of hajj to be performed by all who are capable of it”.90 “God permitted sale and prohibited usury (riba). 91 The brief references of the Quranic verses to salah, Zakat, haij and riba do not shed light on the juridical meanings of these terms. Hence the Prophet (S.A.W.) provided the necessary explanation in the form of both verbal and practical instructions. In this way the text which was initially ambivalent (mujmal) became unequivocal (Mufassar). With regard to salah, for example, the Prophet (S.A.W.) instructed his followers to perform the salah the way you see me performing it.92 And regarding the hajj he ordered them to “take from me the rituals of the hajj”.93 And there are also many ahadith which explain the Quranic prohibition of riba in specific and elaborate detail.94
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
There are numerous examples of this, such as the words salah, zakah, hajj, riba, which occur in the following ayat:

Perform the salah and pay the zakah (al-Nahl, 16:44)

God has enacted upon people the pilgrimage of hajj to be performed by all who are capable of it (Al-'Imran, 3:97).

God permitted sale and prohibited usury (riba) (al-Baqarah, 2:275).

The juridical meanings of salah, zakah, hajj and riba could not be known from the brief references that are made to them in these ayat. Hence the Prophet provided the necessary explanation in the form of both verbal and practical instructions. In this way the text which was initially ambivalent (mujmal) became Mufassar. With regard to salah, for example, the Prophet instructed his followers to 'perform the salah the way you see me performing it', and regarding the hajj he ordered them to 'take from me the rituals of the hajj [21' Tabrizi,Mishkat, I, 215, Hadith no. 683; Shatibi,Muwafaqat III, 178; Khallaf, flm, p.167; Badran, , p. 405.]

There are also many ahadith which explain the Qur'anic prohibition of riba in specific and elaborate detail.

Rouhani’s Ph.D. Thesis, p. 99
For the abrogation of a Sunnah he thinks it necessary that the Prophet (S.A.W.) should have informed the people specifically, even if it is abrogated by the Quran.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Al-Shafi'i considers it necessary for the abrogation of Sunnah that the Prophet should have informed the people specifically about it. If the Qur'an were to abrogate the Sunnah, while the Prophet …
Rouhani’s Ph.D. Thesis, p. 102
An example is when we refer to the Quranic proclamation that “God has permitted sale but prohibited usury”107. This is a general ruling in the sense that sale, that is any sale, is made lawful. But there are certain varieties of sale, which are specifically forbidden by the Sunnah. Consequently, the Amm of this ayah is specified by the Sunnah to the extent that some varieties of sale, such as sale of unripened fruit on a tree, were forbidden and therefore excluded from the scope of this ayah.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
To give another example of the ‘Amm which can be clearly seen in its capacity as zanni we refer to the Qur’anic proclamation that 'God has permitted sale but prohibited usury' (al-Baqarah, 2:275). This is a general ruling in the sense that sale, that is any sale, is made lawful. But there are certain varieties of sale which are specifically forbidden by the Sunnah. Consequently, the ‘Amm of this ayah is specified by the Sunnah to the extent that some varieties of sale, such as sale of unripened fruit on a tree, were forbidden and therefore excluded from the scope of this ayah.
Rouhani’s Ph.D. Thesis, p. 108
Ijma is defined as the unanimous agreement of the mujlahidun of the Muslim community of any period following the demise of the Prophet Mohammad (S.A.W.) on any matter.130
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Ijma' is defined as the unanimous agreement of the mujtahidun, of the Muslim community of any period following the demise of the Prophet Muhammad on any matter!2'
Rouhani’s Ph.D. Thesis, p. 108
In this definition, the reference to the mujtahidun precludes the agreement of laymen from the purview of Ijma.131
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
this definition, the reference to the mujtahidun precludes the agreement of laymen from the purview of ijma'.
Rouhani’s Ph.D. Thesis, pp. 108-109 

p. 108
Ijma can only occur after the demise of the Prophet. For during 
p. 109

 his lifetime, the Prophet alone was the highest authority on Shariah, hence the agreement or disagreement of others did not affect the overriding authority of the Prophet. In all probabilities, Ijma occurred for the first time among the Companions in the city of Madinah. Following the demise of the Prophet (S A W.), the Companions used to consult each other over the problems they encountered, and their collective agreement was accepted by the community. After the Companions, this leadership role passed on to the next generation, the Successors (tab'iun) and then to the second generation of Successors. When these latter differed on a point, they naturally referred to the views and practices of the Companions and the Successors.132 In this way, a fertile ground was created for the development of the theory of Ijma.133 The essence of Ijma lies in the natural growth of ideas. It begins with the personal Ijtihad of individual jurists and culminates in the universal acceptance of a particular opinion over a period of time. Before a consensus is reached, differences of opinion are tolerated. During the process for a consensus, compulsion and imposition of views on the people are ruled out. Ijma plays a crucial role in the development of Shariah. 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
It is clear from its definition that ijna' can only occur after the demise of the Prophet. For during his lifetime, the Prophet alone was the highest authority on Shari'ah, hence the agreement or disagreement of others did not affect the overriding authority of the Prophet. In all probability, ijna' occurred for the first time among the Companions in the city of Madinah. Following the demise of the Prophet, the Companions used to consult each other over the problems they encountered, and their collective agreement was accepted by the community. After the Companions, this leadership role passed on to the next generation, the Successors (tabi'un) and then to the second generation of Successors. When these latter differed on a point, they naturally referred to the views and practices of the Companions and the Successors. In this way, a fertile ground was created for the development of the theory of ijna'}-6' Cf' Aghnides,Muhamrmdun Theories, pp. 37-38 ] The essence of ijna' lies in the natural growth of ideas. It begins with the personal ijtihad of individual jurists and culminates in the universal acceptance of a particular opinion over a period of time. Differences of opinion are tolerated until a consensus emerges, and in the process there is no room for compulsion or the imposition of ideas upon the community.

Ijna' plays a crucial role in the development of Shari'ah.
Rouhani’s Ph.D. Thesis, pp. 109-110

p. 109
The existing body of fiqh is the product of a long process of Ijtihad and Ijma. Since Ijma reflects the natural evolution and acceptance of ideas in the life of the community, the basic notion of Ijma can never be expected to discontinue. "The idea that Ijma came to a halt after the first three generations 
p. 110

following the advent of Islam seems to be a by-product of the phenomenon known as the closure of the gate of ljtihad. Since Ijma originates in Ijtihad, with the closure of the gate of ljtihad, it was expected that Ijma also came to a close. This is, however, no more than a superficial equation, as in all probabilities Ijma continued to play a role in consolidating and unifying the law after the supposed termination of Ijtihad”.135 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The existing body of fiqh is the product of a long process of ijtihad and ijma'. Since ijna' reflects the natural evolution and acceptance of ideas in the life of the community, the basic notion of ijna' can never be expected to discontinue. The idea that ijna' came to a halt after the first three generations following the advent of Islam seems to be a by¬product of the phenomenon known as the closure of the gate of ijtihad. Since ijna' originates in ijtihad, with the closure of the gate of ijtihad, it was expected that ijna'also came to a close. This is, however, no more than a superficial equation, as in all probability ijna' continued to play a role in consolidating and unifying the law after the supposed termination of ijtihad17 Cf Ahmad Hasan Early Devel°Pnent’ p160ff]

Rouhani’s Ph.D. Thesis, p. 110
lima warrants the sound Quranic interpretation, the Sunnah's faithful understanding and transmission, and the authorized application of Ijtihad.136 The question as to whether the law, as contained in the divine sources, has been properly interpreted is always open to a measure of uncertainty and doubt, especially in regard to the deduction of new rules by way of analogy and Ijtihad. Only Ijma can put an end to doubt, and when it throws its weight behind a ruling, this becomes decisive and infallible. Ijma provides Islam with a potential for freedom of movement and a capacity for evolution.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Ijma' ensures the correct interpretation of the Qur'an, the faithful understanding and transmission of the Sunnah, and the legitimate use of ijtihad. The question as to whether the law, as contained in the divine sources, has been properly interpreted is always open to a measure of uncertainty and doubt, especially in regard to the deduction of new rules by way of analogy and ijtihad. Only ijma'can put an end to doubt, and when it throws its weight behind a ruling, this becomes decisive and infallible.
Rouhani’s Ph.D. Thesis, pp. 110-111

p. 110
Ijma is authorized mainly on the basis of a hadilh quoted from the holy Prophet (S A W.). The hadilh reads thus: "My community shall never agree on an error" 137 There are other ahadith[U in support of Ijma including the following: "God will not let my community agree upon an error"139 And:  

 p. 111

"Whoever separates himself from the community and dies, dies the death of before Islam (jahiltyyah)*.140 and; "Those who seek the joy of residing in Paradise will follow the community. For Satan can case an individual but he stands farther away from two people"141

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
the Hadith which is most frequently quoted in support of ijma' reads:

'My community shall never agree on an error/37 Ibn Majalh Sunan’ 11 1307 Hadith na 3950 This and a number of other ahadith on i]ma' …
udhayfah and others have reported ahadith which include the following:

1. My community shall never agree upon an error (al-khata'):

2.
God will not let my community agree upon an error:

3.
I beseeched Almighty God not to bring my community to the point of agreeing on dalalah and He granted me this:

4.
Those who seek the joy of residing in Paradise will follow the community. For Satan can chase an individual but he stands farther away from two people.
… 8.
Whoever separates himself from the community and dies, dies the death of ignorance

(jahiliyyah):

Rouhani’s Ph.D. Thesis, p. 113
It is strange, Iqbal writes, that this important notion rarely assumed the form of a permanent institution. He then suggests that the transfer of the power of Ijtihad from individual representatives of schools to a Muslim legislative assembly is the only possible form of Ijma can take in modern times.147 The Islamic Jurists should have a pivotal role in such an assembly which must, nevertheless, include laymen who normally have keen insight into the affairs. Furthermore Iqbal draws a distinction between the two functions of Ijma as discovering the law and implementing the law. He maintains that the former function is related to the question of facts and the latter relates to the question of law. In the former case, as for instance, when the question arose whether the two small suvar known as Mu'awwazatain formed part of the Quran or not, and the Companions unanimously decided that they did, we are bound by their decision, obviously because the Companions alone were in a position to know the fact. In the latter case, the question is one of interpretation only, and so one ventures to think that later generations are not bound by the decision of the Companions148.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
'It is strange,' Iqbal writes, that this important notion 'rarely assumed the form of a permanent institution'. He then suggests that the transfer of the power of ijtihad 'from individual representatives of schools to a Muslim legislative assembly [...] is the only possible form ijma' can take in modern times'/80' Iqbal’ Reconstructwn pp- 173, 174] In such an assembly, the ulema should play a vital part, but it must also include in its ranks laymen who happen to possess a keen insight into affairs. Furthermore Iqbal draws a distinction between the two functions of ijma', namely:

Discovering the law and implementing the law. The former function is related to the question of facts and the latter relates to the question of law. In the former case, as for instance, when the question arose whether the two small suras known as 'Mu'awwazatain' formed part of the Qur'an or not, and the Companions unanimously decided that they did, we are bound by their decision, obviously because the Companions alone were in a position to know the fact. In the latter case, the question is one of interpretation only, and I venture to think, on the authority of Karkhi, that later generations are not bound by the decisions of the Companions. [8L Iqbal’ Reconstructlon’ p175

Rouhani’s Ph.D. Thesis, pp. 114-115

p. 114
Clearly, Iqbal considers Ijma binding in as much as it relates to facts but not when it is based on juridical Ijtihad. This distinction between the factual and juridical Ijma will not apply to the Ijma that Iqbal has proposed: the collective decisions of the legislative assembly will naturally be binding on points of law. Iqbal's proposed reform has been widely supported by other scholars.149 It is a basically sound proposal. But to relate this to the idea of a distinction between the factual and juridical Ijma seems questionable. Apart from the difficulty that might be involved in distinguishing a factual from a juridical Ijma one can expect but little support for the view that the Ijma of the Companions on Ijtihad matters is not binding. Criticism of Iqbal's views has been rife for other reasons.150 The critics blast Iqbal's attempt to turn Ijma into a modern legislative institution. They argue that Ijtihad and Ijma have never been the prerogatives of a political organization, and any attempt to institutionalize Ijma is bound to alter the nature of Ijma and defeat its basic purpose. For Ijtihad is a non-transferable right of every competent scholar, and a rnujtahid is recognized by the community by virtue of his merits known over a period of time, not through election campaigns or awards of 
p. 115

official certificates. The process of arriving at Ijma is entirely different from that of legislation in a modern state assembly. Ijma passes through a natural process, which resembles that of the survival of the fittest. No attempt is made in this process to silence the opposition or to defeat the minority opinion. Opposition is tolerated until the truth emerges and prevails. Ijma is a manifestation of the conscience of the community, and it is due mainly to the natural strength of Ijma and the absence of rigid organization that no one is able to lay his hands on Islam. 151
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
It is thus clear that Iqbal retains the binding character of ijma' only insofar as it relates to points of fact, but not with regard to ijma' that is based on juridical ijtihad. This distinction between the factual and juridical ijma' will presumably not apply to the ijma' that Iqbal has proposed: the collective decisions of the legislative assembly will naturally be binding on points of law.

Iqbal's proposed reform has been fairly widely supported by other scholars. It is a basically sound proposal. But to relate this to the idea of a distinction between the factual and ijtihadi ijma' seems questionable. Apart from the difficulty that might be involved in distinguishing a factual from a juridical ijma'one can expect but little support for the view that the ijma' of the Companions on ijtihadi matters is not binding.
Iqbal's views have, however, been criticised on other grounds. S. M. Yusuf has observed that Iqbal was mistaken in trying to convert ijma' into a modern legislative institution. Yusuf argues that ijtihad and ijma' have never been the prerogatives of a political organisation, and any attempt to institutionalise ijma' is bound to alter the nature of ijma' and defeat its basic purpose. For ijtihad is a non-transferable right of every competent scholar, and a mujtahid is recognised by the community by virtue of his merits known over a period of time, not through election campaigns or awards of official certificates. The process of arriving at ijma' is entirely different from that of legislation in a modern state assembly.

Ijma' passes through a natural process which resembles that of the 'survival of the fittest'. No attempt is made in this process to silence the opposition or to defeat the minority opinion. Opposition is tolerated until the truth emerges and prevails. Ijma' is a manifestation of the conscience of the community, and it is due mainly to the natural strength of ijma' and the absence of rigid organisation 'that no one is able to lay his hands on Islam;
Rouhani’s Ph.D. Thesis, p. 115
Iqbal's suggested reform is criticized on the dubious supposition that an elected legislative assembly will not represent the community's collective conscience and will be a tool of power politics. Although the cautious advice of this approach may be persuasive, the assumption behind it goes counter to the spirit and theory of Ijma which endows the community with the divine trust of having the capacity and competence to make the right decisions. According to the ahadilh stated earlier, one must trust the community itself to elect only persons who will honour their collective conscience and interest. In addition, such critique of Iqbal merely suggests that nothing should be done to relate Ijma to the realities of contemporary life. The critic is content with the idea of letting Ijma and Ijtihad remain beyond the reach of the individuals and societies of today. On the contrary, the argument for taking a positive approach to Ijma is overwhelming. The gap between the theory and practice of Shariah law has grown to alarming proportions, and any attempt at prolonging it further will have to be exceedingly persuasive. The main issue in institutionalizing is that freedom of opinion should be vouchsafed the participants of Ijma. This is the essence of the challenge, which has to be met through Ijtihad and Ijma.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Dr Yusuf's criticism of Iqbal's proposed reform is based on the dubious assumption that an elected legislative assembly will not reflect the collective conscience of the community and will unavoidably be used as an instrument of power politics. Although the cautious advice of this approach may be persuasive, the assumption behind it goes counter to the spirit of maslahah and of the theory of ijma' which endows the community with the divine trust of having the capacity and competence to make the right decisions. If one is to observe the basic message of the textual authority in support of the 'ismah of the community, then one must trust the community itself to elect only persons who will honour their collective conscience and their maslahah. In addition, Dr Yusuf’s critique of Iqbal merely suggests that nothing should he done to relate ijma' to the realities of contemporary life. The critic is content with the idea of letting ijma' and ijtihad remain beyond the reach of the individuals and societies of today. On the contrary, the argument for taking a positive approach to ijma' is overwhelming. The gap between the theory and practice of Shari'ah law has grown to alarming proportions, and any attempt at prolonging it further will have to be exceedingly persuasive. While the taking of every precaution to safeguard the authentic spirit and natural strength of ijma' is fully justified, this should not necessarily mean total inertia. The main issue in institutionalizing ijma', as Shaltut has rightly assessed, is that freedom of opinion should be vouchsafed the participants of ijma'. This is the essence of the challenge which has to be met, not through a laissez-faire attitude toward ijtihad and ijma',
Rouhani’s Ph.D. Thesis, p. 116
Ijma has proved itself an outstanding factor in the adaptability of Islam152
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
It has proved itself, at least in the past, an outstanding factor in the adaptability of Islam.'[8' Goldziher> Introduction. p52]
Rouhani’s Ph.D. Thesis, p. 144
Bara'ah means freedom from obligations until the contrary is proved. No person may, therefore, be compelled to perform any obligation unless the law requires so. For example, no one is required to perform the pilgrimage (hajj) more than once in his lifetime, because the Shariah imposes no such liability. Similarly, no one is liable to punishment until his guilt is established through lawful evidence.252 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
3)
Presumption of original freedom from liability (bara'ah al dhimmah al-asliyyah), which means freedom from obligations until the contrary is proved. No person may, therefore, be compelled to perform any obligation unless the law requires so. For example, no-one is required to perform the hajj pilgrimage more than once in his lifetime, or to perform a sixth salah in one day, because the Shari'ah imposes no such liability. Similarly, no-one is liable to punishment until his guilt is established through lawful evidence [25' Shawkani, Irshad, p. 238; Mahmassani, Falsafah, p. 90. 
Rouhani’s Ph.D. Thesis, pp. 146-147

p. 146
For the Shaft and the Hanbalis, esteshab denotes continuation of that which is proven and the negation of that which had not existed. 258 Esteshab, in other words, presumes the continuation of both the positive and the negative until the contrary is established by evidence. In its positive sense, esteshab requires, for example, that once a contract of sale is concluded, it is presumed to remain in force until there is a change.  

p. 147

 Thus the ownership of the purchaser, and the marital status of the spouses, are presumed to continue until a transfer of ownership, or dissolution of marriage, can be established by evidence. Since both of these contracts are permanently valid under the Shariah and do not admit of any time limits it is reasonable to presume their continuity until there is evidence to the contrary. A mere possibility that the property in question might have been sold, or that the marriage might have been dissolved, is not enough to rebut the presumption of esteshab. 259 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
For the Shafi'is and the Hanbalis, istishab denotes 'continuation of that which is proven and the negation of that which had not existed'. Istishab, in other words, presumes the continuation of both the positive and the negative until the contrary is established by evidence. In its positive sense, istishab requires, for example, that once a contract of sale (or of marriage for that matter), is concluded, it is presumed to remain in force until there is a change. Thus the ownership of the purchaser, and the marital status of the spouses, arc presumed to continue until a transfer of ownership, or dissolution of marriage, can be established by evidence. Since both of these contracts are permanently valid under the Shari'ah and do not admit of any time limits it is reasonable to presume their continuity until there is evidence to the contrary. A mere possibility that the property in question might have been sold, or that the marriage might have been dissolved, is not enough to rebut the presumption of istishabV Ibn al-Qayyim" I'lam, I, 294; Badran, Usui, p. 218; Abu Zahrah, Usui, p. 234.]

Rouhani’s Ph.D. Thesis, p. 147
"Esteshab also presumes the continuation of the negative. For example, someone purchases a hunting dog from another one with the proviso that it has been trained to hunt, but then the purchaser claims that the dog is untrained. His claim will be acceptable under esteshab unless there is evidence to the contrary". 260 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Istishab also presumes the continuation of the negative. For example, A purchases a hunting dog from B with the proviso that it has been trained to hunt, but then A claims that the dog is untrained. A's claim will be acceptable under istishab unless there is evidence to the contrary. 

Rouhani’s Ph.D. Thesis, p. 147
Because eteshab consists of a probability, namely the presumed continuity of the status quo ante, it is not a strong ground for the deduction of the rules of Shariah. Hence when esteshab comes into conflict with another proof, the latter takes priority. When the jurist is asked about the ruling of a particular case, he must first search for a solution in the Quran, the Sunnah and consensus of opinion. If a solution is still wanting, he may resort to esteshab in either its positive or negative capacities. Should there be doubt over the non-existence of something, it will be presumed to exist, but if the doubt is in the proof of something, the presumption will be that it is not proven. 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Since istishab consists of a probability, namely the presumed continuity of the status quo ante, it is not a strong ground for the deduction of the rules of Shari'ah. Hence when istishab comes into conflict with another proof, the latter takes priority. As it is, istishab is the last ground offatwa: when the jurist is asked about the ruling of a particular case, he must first search for a solution in the Qur'an, the Sunnah, consensus of opinion, and qiyas. If a solution is still wanting, he may resort to istishab in either its positive or negative capacities. Should there be doubt over the non-existence of something, it will be presumed to exist, but if the doubt is in the proof of something, the presumption will be that it is not proven. 

Rouhani’s Ph.D. Thesis, pp. 147-148

p. 147
With regard to the determination of the rules of law- that may be applicable to a particular 
 p. 148
 issue, the presumption of esteshab is also guided by the general norms of the Shariah. 261 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
With regard to the determination of the rules of law that may be applicable to a particular issue, the presumption of istishab is also guided by the general norms of the Shari'ah. 

Rouhani’s Ph.D. Thesis, p. 148
"Esteshab is supported by rational (aql) evidences. Reason tells us that in God's order of creation and in popular custom, it is normal to expect that pledges, contracts and laws will probably continue to remain operative until the contrary is established by evidence. It is equally normal to expect that things, which had not existed, will probably remain so until the contrary is proved. When reasonable men (oqala) and men who comply with the accepted norms of society, have known of the existence or non-existence of something ". 262
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Istishab is supported by both shar'i and rational ('aqli) evidences. Reason tells us that in God's order of creation and in popular custom, it is normal to expect that pledges, contracts and laws will probably continue to remain operative until the contrary is established by evidence. It is equally normal to expect that things which had not existed will probably remain so until the contrary is proved. When reasonable men ('uqala') and men who comply with the accepted norms of society (ahl al-'urf) have known of the existence or non-existence of something
Rouhani’s Ph.D. Thesis, p. 148
From the viewpoint of the nature of the conditions that are presumed to continue, esteshab is divided into three types, as follows: 1) Presumption of original absence (esteshab-e-adam) which means that a fact or rule of law which had not existed in the past is presumed to be non-existent until the contrary is proved. Thus a child and an uneducated person are presumed to remain so until there is a change in their status.263

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
From the viewpoint of the nature of the conditions that are presumed to continue, istishab is divided into four types as follows:

1)
Presumption of original absence (istishab al-'adam al-asli), which means that a fact or rule of law which had not existed in the past is presumed to be non-existent until the contrary is proved. Thus a child and an uneducated person are presumed to remain so until there is a change in their status
Rouhani’s Ph.D. Thesis, p. 148
2) Presumption of original presence (esteshab-e-Wojob) variety of esteshab takes for granted the presence or existence of that which is indicated by the law or reason. For example when the presumption of original presence, the purchaser is presumed liable to pay the purchase price by virtue of the presence of the contract of sale until it is proved that he has paid it. By the same token, a husband is liable to pay his wife the dower (mahr) by virtue of the existence of a valid marriage contract. 
In all these instances, esteshab presumes the presence of a liability or a right until an indication to the contrary is found. The Islamic Jurists are in agreement on the validity of this type of esteshab, which must prevail until the contrary is proved. 264 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
2)
Presumption of original presence (istishab al-wujud al-asli). This variety of istishab takes for granted the presence or existence of that which is indicated by the law or reason. For example, when A is known to be indebted to B, A is presumed such until it is proved that he has paid the debt or was acquitted of it. Provided that B's loan to A is proven in the first place as a fact, this is sufficient to give rise to the presumption of its continuity and B need not prove the continuity of the loan in question every day of the month. Similarly, under the presumption of original presence, the purchaser is presumed liable to pay the purchase price by virtue of the presence of the contract of sale until it is proved that he has paid it. By the same token, a husband is liable to pay his wife the dower (mahr) by virtue of the existence of a valid marriage contract. In all these instances, istishab presumes the presence of a liability or a right until an indication to the contrary is found. The ulema are in agreement on the validity of this type of istishab, which must prevail until the contrary is proved/11 Khallaf’ Ilm- p 92 ] 
Rouhani’s Ph.D. Thesis, p. 149
As for the three types of esteshab, which relates to the attributes, whether new or well established, it is a subject on which the jurists have disagreed. The Shafii and the Hanbali schools have upheld it absolutely, whereas the Hanafi and Maliki schools accept it with reservations. 265
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
As for the fourth type of istishab, which relates to the attributes, whether new or well-established, it is a subject on which the jurists have disagreed. The Shafi'i and the Hanbali schools have upheld it absolutely, whereas the Hanafi and Maliki schools accept it with reservations.
Rouhani’s Ph.D. Thesis, pp. 149-150

p. 149 

Defined as a principle of evidence, esteshab mainly establishes or rebuts the facts, and for this reason it bears greater relevance to the rules of evidence. The application of esteshab to penalties and to criminal law 
p. 150 

in general is to some extent restricted by the fact that these areas are mainly governed by the definitive rules of Shariah or statutory legislation. The jurists have on the whole advised caution in the application of penalties on the basis of presumptive evidence only. Having said this, however, the principle of the original absence of liability is undoubtedly an important feature of esteshab which is widely upheld not only in the field of criminal law but also in constitutional law and civil litigations generally. This is perhaps equally true of the principle of baraah, which is an essential component of the principle of legality, also known as the principle of the rule of law. This feature of esteshab is once again in harmony with the modern concept of legality in that permissibility is the norm in areas where the law imposes no prohibition.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
Istishab is often described as a principle of evidence, as it is mainly concerned with the establishment or rebuttal of facts, and as such it is of greater relevance to the rules of evidence. The application of istishab to penalties and to criminal law in general is to some extent restricted by the fact that these areas are mainly governed by the definitive rules of Shari'ah or statutory legislation. The jurists have on the whole advised caution in the application of penalties on the basis of presumptive evidence only. Having said this, however, the principle of the original absence of liability is undoubtedly an important feature of istishab which is widely upheld not only in the field of criminal law but also in constitutional law and civil litigations generally. This is perhaps equally true of the principle of ibahah, which is an essential component of the principle of legality, also known as the principle of the rule of law. This feature of istishab is once again in harmony with the modern concept of legality in that permissibility is the norm in areas where the law imposes no prohibition.
Rouhani’s Ph.D. Thesis, p. 150
The collective practice of a large number of people is normally denoted by Urf. Thus the habits of a few or even a substantial minority within a group do not constitute "Urf". 267 Urf is defined as recurring practices which are acceptable to people of sound nature. This definition is clear on the point that custom, in order to constitute a valid basis for legal decisions, must be sound and reasonable. Hence recurring practices among some people in which there is no benefit or which partake in prejudice and corruption are excluded from the definition of Urf. 268
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
It is the collective practice of a large number of people that is normally denoted by ' urf. The habits of a few or even a substantial minority
[1. Badran, Usui, p. 224; Ziadeh, ' 'Urf and Law p. 60; Isma'il, Adillah, p. 389.1

within a group do not constitute 'urf. 'Urf is defined as 'recurring practices which are acceptable to people of sound nature.' This definition is clear on the point that custom, in order to constitute a valid basis for legal decisions, must be sound and reasonable. Hence recurring practices among some people in which there is no benefit or which partake in prejudice and corruption are excluded from the definition of 'urf12 Mahmassani’ Falsafah (Ziadeh's trans )- p 132;

Isma il, AMm, p. 388; Badran, Usui, p. 224]
Rouhani’s Ph.D. Thesis, p. 151
Surah-Al-Araf which reads thus: "Exercise forgiveness, enjoin "Urf" and bear with the ignorant".269 According to this Surah Urf is clearly upheld in the Quran as a proof of Shariah and an integral part of it.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
… 'urf occurs in sura al-A'raf (7:199), but although this has a direct reference to 'urf, difficulties have been encountered in identifying it as its main authority. 

This ayah, to which a reference has already been made, enjoins the Prophet to 'keep to forgiveness, and enjoin 'urf, and turn away from the ignorant'. According to the Maliki jurist Shihab al-Din al-Qarafi, this ayah is explicit and provides a clear authority for 'urf. According to this view 'urf is clearly upheld in the Qur'an as a proof of Shari'ah and an integral part of it.-19 Qarafl Furuq’ II’ 85; SabuniMadkhaI’p 143; Badrain Usulp 226 ]
Rouhani’s Ph.D. Thesis, pp. 153-154

p. 153
"Some other Islamic jurists argue that Urf is not an independent proof in its own right and that it has not played a significant role in the development of the Shariah '.275 However, the reluctance of the Islamic jurists in recognizing Urf as a proof has been partly due to the circumstantial character of the principle, in that it is changeable upon changes of conditions of time and place. This would mean that the rules of fiqh which have at one time been 
p. 154

formulated in the light of the prevailing custom would be liable to change when the same custom is no longer prevalent. The different fatwas that the later Islamic Jurists of different schools have occasionally given in opposition to those of their predecessors on the same issues are reflective of the change of custom on which the fatwa was founded in the first place. In addition, since custom is basically unstable it is often difficult to ascertain its precise terms. These terms may not be self-evident, and the frequent absence of written records and documents might add to the difficulty of verification.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The upshot of this whole debate over the authoritativeness of 'urf seems to be that otwithstanding the significant role that it has played in the development of the Shari'ah, it is not an independent proof in its own right. The reluctance of the ulema in recognising 'urf as a proof has been partly due to the circumstantial character of the principle, in that it is changeable upon changes of conditions of time and place. This would mean that the rules offiqh which have at one time been formulated in the light of the prevailing custom would be liable to change when the same custom is no longer prevalent. The differential fatwas that the later ulema of different schools have occasionally given in opposition to those of their predecessors on the same issues are reflective of the change of custom on which the fatwa was founded in the first place. In addition, since custom is basically unstable it is often difficult to ascertain its precise terms. These terms may not be self-evident, and the frequent absence of written records and documents might ass to the difficulty of verification/23' Cf' Badran Usu1, p 233 ]
Rouhani’s Ph.D. Thesis, p. 154
 the foqaha are on record as having changed the rulings of the earlier jurists which were based in custom (Urf) owing to subsequent changes in the custom itself. 
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The fuqaha of the later ages (muta'akhkhirun) are on record as having changed the rulings of the earlier jurists which were based in custom owing to subsequent changes in the custom itself. 
Rouhani’s Ph.D. Thesis, pp. 154-155

p. 154
The Islamic jurists have generally accepted Urf. though reluctantly, as a valid Quranic commentators have referred to Urf in determining the precise amount of maintenance that a husband must provide for his wife. This is the subject of sura Al-Talaq276 which provides: "Let those who possess the means pay according to their 
p. 155

means". In this ayah, the Quran does not specify the exact amount of maintenance, which is to be determined by reference to custom. Similarly, in regard to the maintenance of children, the Quran only specifies that this is the duty of the father, but leaves the quantum of maintenance to be determined by reference to custom (Al-Baqarah).277 "The Shariah has, in principle, accredited approved custom as a valid ground in the determination of its rules relating to halal and haram. This is in turn reflected in the practice of the foqaha, who have adopted Urf, whether general or specific, as a valid criterion in the determination of the ahkam of Shariah". 278 The rules of fiqh which are based in juristic opinion (ra'y) or in speculative analogy and Ijtihad have often been formulated in the light of prevailing custom; it is therefore permissible to depart from them if the custom on which they were founded changes in the course of time. The rules of fiqh (Ijtihad) are, for the most part, changeable with changes of time and circumstance. To deny social change due to recognition in the determination of the rules of fiqh would amount to exposing the people to hardship, which the Shariah forbids. Sometimes even the same mujtahid has changed his previous Ijtihad with a view to bringing it into harmony with the prevailing custom. It is well-known, for example, that Imam Al- Shafii laid the foundations of his school in Iraq, but that when he went to Egypt, he changed some of his earlier views owing to the different customs he encountered in Egyptian society.
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The ulema have generally accepted 'urf as a valid criterion for purposes of interpreting the Qur'an. To give an example, the Qur'anic commentators have referred to 'urf in determining the precise amount of maintenance that a husband must provide for his wife. This is the subject of sura al-Talaq (65:7) which provides: 'Let those who possess means pay according to their means.' In this ayah, the Qur'an does not specify the exact amount of maintenance, which is to be determined by reference to custom. Similarly, in regard to the maintenance of children, the Qur'an only specifies that this is the duty of the father, but leaves the quantum of maintenance to be determined by reference to custom (bi'l-ma'ruf) (al-Baqarah, 2:233). The Shari'ah has, in principle, accredited approved custom as a valid ground in the determination of its rules relating to halal and haram. This is in turn reflected in the practice of the fuqaha', who have adopted 'urf, whether general or specific, as a valid criterion in the determination of the ahkam of Shari'ah/6 Sabuni’Madkha1,p 138; Ismail Ad>llah,p. 403] The rules offiqh which are based in juristic opinion (ra'y) or in speculative analogy and ijtihad have often been formulated in the light of prevailing custom; it is therefore, permissible to depart from them if the custom on which they were founded changes in the course of time. The ijtihad rules offiqh are, for the most part, changeable with changes of time and circumstance. To deny social change due recognition in the determination of the rules offiqh would amount to exposing the people to hardship, which the Shari'ah forbids. Sometimes even the same mujtahid has changed his previous ijtihad with a view to bringing it into harmony with the prevailing custom. It is well -known, for example, that Imam al- Shafii laid the foundations of his school in Iraq, but that when he went to Egypt, he changed some of his earlier views owing to the different customs he encountered in Egyptian society/7 Abu Zahrah’ Usul’ p 217’ Aghnides, Muhammedan Theories, p. 82.]
Rouhani’s Ph.D. Thesis, p. 155
On the whole, the Islamic jurists have accepted Urf as a valid basis of Ijtihad . 279  

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
the jurists have on the whole accepted 'urf not only as a valid basis of ijtihad but also as the key indicator of the need for legal reform
Rouhani’s Ph.D. Thesis, p. 156
Conclusion
 Four types of flexibility have been identified in the Shariah. Firstly, the primary source of the Islamic law (the Quran) is, in itself, flexible on the basis of the analysis that the Quranic legislation leaves room for flexibility in the evaluation of its injunctions. The Quran is not specific on the precise value of its injunctions, and it leaves open the possibility that a command in the Quran may sometimes imply an obligation, a recommendation or a mere permissibility. 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
This style of Qur’anic legislation, and the fact that it leaves room for flexibility in the evaluation of its injunctions, is once again in harmony with the timeless validity of its laws. The Qur’an is not specific on the precise value of its injunctions, and it leaves open the possibility that a command in the Qur’an may sometimes imply an obligation, a recommendation or a mere permissibility.
Rouhani’s Ph.D. Thesis, p. 156
Commands and prohibitions in the Quran are expressed in a variety of forms, which are often open to interpretation and Ijtihad. The question as to whether a particular injunction in the Quran amounts to a binding command or to a mere recommendation or even permissibility cannot always be determined from the words and sentences of its text.

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
As a characteristic feature of Qur'anic legislation, it may be stated here that commands and prohibitions in the Qur’an are expressed in a variety of forms which are often open to interpretation and ijtihad. The question as to whether a particular injunction in the Qur’an amounts to a binding command or to a mere recommendation or even permissibility cannot always be determined from the words and sentences of its text.
Rouhani’s Ph.D. Thesis, p. 157
For example, as the most part of the Sunnah has been narrate and transmitted in the form of solitary or Wahed and only a small portion of the Sunnah has been transmitted in the form of Mutawatir,
Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The entire text of the Qur'an has come down to us through continuous testimony (tawatur) whereas the Sunnah has in the most part been narrated and transmitted in the form of solitary, or Ahad, reports. Only a small portion of the Sunnah has been transmitted in the form of Mutawatir.
Rouhani’s Ph.D. Thesis, p. 158
Endnote 5

5. "There are two common words for " interpretation", namely tafsir and ta'wil. The latter is perhaps closer to "interpretation", whereas tafsir literally means "explanation". "Allegorical interpretation" is an acceptable equivalent of ta'wil. Tafsir basically aims at explaining the meaning of a given text and deducing a hukm from it within the confines of its words and sentences. The explanation so provided is, in other words, borne out by the content and linguistic composition of the text. Ta'wil, on the other hand, goes beyond the literal meaning of words and sentences and reads into them a hidden meaning which is often based on speculative reasoning and Ijtihad. The norm in regard to words is that they impart their obvious meaning. Ta'wil is a departure from this norm, and is presumed to be absent unless there is reason to justify its application. Ta'wil may operate in various capacities, such as specifying the general, or qualifying the absolute terms of a given text. All words are presumed to convey their absolute, general, and unqualified meanings unless there is reason to warrant a departure to an alternative meaning. Juridically, Ta'wil and Tafsir share the same basic purpose, which is to clarify the law and to discover the intention of the Lawgiver in the light of the indications, some of which may be definite and others more speculative. Both are primarily concerned with speech that is not self-evident and requires clarification." (Allameh Tabatabaii, Tafsir-Al-Mizan, Vol.5, PP. 64-65) 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
there are two common words for 'interpretation', namely tafsir and ta'wil. The latter is perhaps closer to 'interpretation', whereas tafsir literally means 'explanation'. The English equivalents of these terms do not convey the same difference between them which is indicated in their Arabic usage. 'Allegorical interpretation' is an acceptable equivalent of ta'wil, but I prefer the original Arabic to its English equivalent. I propose therefore to explain the difference between tafsir and ta'wil and then to use 'ta'wil' as it is.

Tafsir basically aims at explaining the meaning of a given text and deducing a hukm from it within the confines of its words and sentences. [2' Badran’ Bayan p 124 ff ] The explanation so provided is, in other words, borne out by the content and linguistic composition of the text.

Ta'wil, on the other hand, goes beyond the literal meaning of words and sentences and reads into them a hidden meaning which is often based on speculative reasoning and Ijtihad. The norm in regard to words is that they impart their obvious meaning. Ta'wil is a departure from this norm, and is presumed to be absent unless there is reason to justify its application/3' Khallaf> 'Ilm• pp 167-68 ] Ta'wil may operate in various capacities, such as specifying the general, or qualifying the absolute terms of a given text. All words are presumed to convey their absolute, general, and unqualified meanings unless there is reason to warrant a departure to an alternative meaning.

From a juridical perspective, ta'wil and tafsir share the same basic purpose, which is to clarify the law and to discover the intention of the Lawgiver in the light of the indications, some of which may be definite and others more remote. Both are primarily concerned with speech that is not self-evident and requires clarification.
Chapter 3 

Rouhani’s Ph.D. Thesis, p. 199
Conclusion 

The divine revelation guides the Prophet (S a w.) and that is the basis of all his utterances. In other words, the Prophet's rulings are based on Divine revelation and not on Ijtihad The majority of Islamic Jurists have, however, held that the Prophet (S A W.) in fact practiced Ijtihad just as he was allowed to do so, such as temporal and military affairs The Prophet (S A W) often resorted to reasoning by way of analogy and Ijtihad, and did not postpone all matters until the reception of divine revelation. 

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
This ayah is quite categorical on the point that the Prophet is guided by divine revelation and that all his utterances are to be seen in this light. This would mean that all the rulings of the Prophet consist of divine revelation and that none would occur in the form of ijtihad.[55 Shawkani Irshad- p. 255 ]

The majority of ulema have, however, held that the Prophet in fact practiced ijtihad just as he was allowed to do so. … Besides, the Prophet often resorted to reasoning by way of analogy and ijtihad, and did not postpone all matters until the reception of divine revelation [56. Shawkani, Irshad p. 256; Zuhayr, Usui, IV, 227.]
Chapter 5 
Rouhani’s Ph.D. Thesis, p. 288

After realizing the Maslaha and failing to find an explicit ruling in the Quran and Sunnah (or nusus), the Mujtahid has to take the required steps to come up with it. This is justified by saying that God's purpose in revealing the Shariah is to promote man's welfare and to prevent corruption in the world. This is, as Shatebi points out, the purport of the Quranic a'yah in Sura Al-Anbiya10 where the purpose of the prophethood of Muhammad (S. A. w.) is described in the following terms: "We have not sent you but as a mercy for all creatures". In another passage, the Quran describes itself, saying: "O mankind, a direction has come to you from your Lord, a healing for the ailments in your hearts".11 The message here transcends all barriers that divide humanity; none must stand in the way of seeking mercy and beneficence for human beings. Elsewhere, God describes His purpose in the relevation of religion, saying that it is not within His intentions to make religion a means of imposing hardship.12 This is confirmed elsewhere in Sura Al-Ma'idah13 where we read, in more general terms, that "God never intends to impose hardship upon people".14 These are some of the Quranic objectives which grasp the essence of Maslaha; they are permanent in character and would be frustrated if they were to be subjected to the kind of restrictions that the opponents of Maslaha have proposed. Several ahadith (pi. of hadilh) have been quoted by the Islamic Jurists to allow acting upon Maslaha, but none is a clear nass on issue. Particular attention is given, in this context, to the hadilh which provides that "No harm shall be inflicted or reciprocated in Islam".15

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
When the maslahah is identified and the mujtahid does not find an explicit ruling in the nusus, he must act in its pursuit by taking the necessary steps to secure it. This is justified by saying that God's purpose in revealing the Shari'ah is to promote man's welfare and to prevent corruption in the earth. This is, as al-Shatibi points out, the purport of the Qur'anic ayah in Sura al-Anbiya' (21:107) where the purpose of the Prophethood of Muhammad is described in the following terms: `We have not sent you but as a mercy for all creatures.' In another passage, the Qur'an describes itself, saying: `O mankind, a direction has come to you from your Lord, a healing for the ailments in your hearts [...]' (Yunus, 10:75). The message here transcends all barriers that divide humanity; none must stand in the way of seeking mercy and beneficence for human beings. Elsewhere, God describes His purpose in the revelation of religion, saying that it is not within His intentions to make religion a means of imposing hardship (al-Hajj, 22:78). This is confirmed elsewhere in sura al-Ma'idah (5:6) where we read, in more general terms, that `God never intends to impose hardship upon people.'[8. Cf. Shatibi, Muwafaqat, II, 3; Mustafa Zayd, Maslahah, p. 25.] These are some of the Qur'anic objectives which grasp the essence of maslahah; they are permanent in character and would be frustrated if they were to be subjected to the kind of restrictions that the opponents of maslahah have proposed. … The ulema have quoted a number of ahadith which authorise acting upon maslahah, although none is in the nature of a clear nass on the subject. Particular attention is given, in this context, to the Hadith which provides that `No harm shall be inflicted or reciprocated to Islam'.[9. Ibn Majah, Sunan, Hadith no 2340.] 

Rouhani’s Ph.D. Thesis, p. 290

The substance of this hadith is upheld in a number of other ahadith, and it is argued that this hadith encompasses the essence of Maslaha in all of its varieties.16 Al-Tufi (d. 716 A .H .), has gone so far as to maintain that this hadith provides a decisive nass on istislah. Aiesheh said that "the Prophet (S A W.) only chose the easier of two alternatives, so long as it did not amount to a sin".17 According to another hadith, the Prophet (S.A.W.) is reported to have said that "Muslims are bound by their stipulations unless it be a condition which turns a haram into halal or a i o halal into a haram” 18 Thus the Muslims are given freedom to insure their benefits, on condition that they abide by the Shariah. In yet another hadith, the Prophet (S A W.) is quoted to have said: "God loves to see that His concessions (rukhsah) are observed, just as He loves to see that His strict laws (azimah) are obeyed".19 This would confirm the doctrine that no unnecessary rigour in the enforcement of the ahkam is recommended, and that the Muslims should avail themselves of the flexibility and concessions that the Lawgiver has granted them and utilise them in pursuit of their Maslaha.

Plagiarized from Kamali (1991, Principles of Islamic Jurisprudence)
The substance of this Hadith is upheld in a number of other ahadith, and it is argued that this Hadith encompasses the essence of maslahah in all of its varieties.[10. Khallaf, `Ilm, p.90; Abu Zahrah, Usul, p. 222.] Najm al- Din al-Tufi, a Hanbali jurist (d. 716 A.H.), has gone so far as to maintain, as we shall further elaborate, that this Hadith provides a decisive nass on istislah. The widow of the Prophet, A'ishah, is reported to have said that "the Prophet only chose the easier of two alternatives, so long as it did not amount to a sin'.[11. Muslim, Sahih Muslim, p.412, Hadith no. 1546.] According to another Hadith, the prophet is reported to have said that 'Muslims are bound by their stipulations unless it be a condition which turns a haram into halal or a halal into a haram.' [12. Abu Dawud, Sunan ( Hasan's trans.), III, 1020, Hadith no 3587.]

This would seem to be granting Muslims the liberty to pursue their benefits and to commit themselves to that effect provided that this does not amount to a violation of the explicit commands and prohibitions of the Shari'ah. In yet another Hadith, the Prophet is quoted to have said: 'God loves to see that His concessions (rukhas) are observed, just as He loves to see that His strict laws ( aza'im) are observed.' [13. Ibn al-Qayyim, I'lam, II, 242; Mustafa Zayd, Maslahah, p. 120.] 'this would confirm the doctrine that no unnecessary rigour in the enforcement of the ahkam is recommended, and that the Muslims should avail themselves of the flexibility and concessions that the Lawgiver has granted them and utilise them in pursuit of their masalih.

Rouhani’s Ph.D. Thesis, p. 295

The Polemics over Maslaha 

Contrary to most jurists, who reject the use of istislah when a textual ruling exists, Najm Al-Din Al-Tufi, a celebrated jurist, allows the use of Maslaha irrespective of the presence or absence of nass. In a treatise entitled Maslaha which is a commentary on the hadith that "no harm shall be inflicted or reciprocated in Islam", Al-Tufi argues that this hadith provides a clear nass in favour of Maslaha. It enshrines the first and most important principle of Shariah and enables Maslaha to take precedence over all other considerations. Al-Tufi precludes devotional matters, and 
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Al-Tufi's View of Maslahah Mursalah Whereas the majority of jurists do not allow recourse to istislah in the presence of a textual ruling, a prominent Hanbali jurist, Najm al-Din al-Tufi, stands out for his view which authorises recourse to maslahah with or without the existence of nass. In a treatise entitled al-Masalih al-Mursalah, which is a commentary on the Hadith that `no harm shall be inflicted or reciprocated in Islam', al-Tufi argues that this Hadith provides a clear nass in favour of maslahah. It enshrines the first and most important principle of Shari'ah and enables maslahah to take precedence over all other considerations. Al-Tufi precludes devotional matters, and 

Rouhani’s Ph.D. Thesis, p. 296

specific injunctions such as the prescribed penalties, from the scope of Maslaha. In regard to these matters, the law can only be established by the nass and Ijma. If the nass and Ijma endorse one another on ibadat (worship), the proof is decisive and must be followed. Should there be a conflict of authority between the nass and Ijma, but it is possible to reconcile them without interfering with the integrity of either, this should be done. But if this is not possible, then Ijma should take priority over other indications. 28 
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specific injunctions such as the prescribed penalties, from the scope of maslahah. In regard to these matters, the law can only be established by the nass and ijma`. If the nass and ijma' endorse one another on `ibadat, the proof is decisive and must be followed. Should there be a conflict of authority between the nass and ijma', but it is possible to reconcile them without interfering with the integrity of either, this should be done. But if this is not possible, then ijma` should take priority over other indications.[33. Tufi, Masalih, p.139.]

Rouhani’s Ph.D. Thesis, p. 296

As for transactions and temporal affairs {Al-Muamalat and Al- Siyasiyyat), Al-Tufi maintains that if the text and other proofs of Shariah happen to conform to the Maslaha of the people in a particular case, they should be applied forthwith, but if they oppose it, then Maslaha should take precedence over them. The conflict is really not between the nass and Maslaha, but between one nass and another, the latter being the hadith of "la-zarar wa la-zararfi Al-Is/am ",29 One must therefore not fail to act upon that text which materialises the Maslaha. This process would amount to restricting the application of one nass by reason of another nass and not to a suspension or abrogation thereof, it is a process of specification and explanation, just as the Sunnah is sometimes given preference over the Quran by way of clarifying the text of the Quran. 30 AT-Tufi, moreover, notes that in transactions and state affairs, Maslaha serves as the goal while other proofs constitute the means. 
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As for transactions and temporal affairs (ahkam al-mu'amalat wa al-siyasiyyat al-dunyawiyyah), al-Tufi maintains that if the text and other proofs of Shari'ah happen to conform to the maslahah of the people in a particular case, they should be applied forthwith, but if they oppose it, then maslahah should take precedence over them. The conflict is really not between the nass and maslahah, but between one nass and another, the latter being the Hadith of la darar wa la dirar fi'l-Islam.[34. Tufi, Masalih, p. 141; Mustafa Zayd, Maslahah, pp. 238-240. This book is entirely devoted to an exposition of Tufi's doctrine of Maslahah.] One must therefore not fail to act upon that text which materialises the maslahah. This process would amount to restricting the application of one nass by reason of another nass and not a suspension or abrogation thereof. It is a process of specification (takhsis) and explanation (bayan), just as the Sunnah is sometimes given preference over the Qur'an by way of clarifying the text of the Qur'an.[35. Cf. Mustafa Zayd, Maslahah, p. 121; Abu Zahrah, Usul, p. 223. A discussion of Tufi's doctrine can also be found in Kerr, Islamic Reform, p. 97ff.] In the areas of transactions and governmental affairs, al-Tufi adds, maslahah constitutes the goal whereas the other proofs are like the means; 
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The goal must be prioritized over the means. The rules of Shariah on these matters have been enacted in order to secure the Maslaha of the people, and therefore when there is a conflict between a Maslaha and nass, the hadith "la zarar wa la zarar" clearly dictates that the former must take priority. 31 
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the end must take precedence over the means. The rules of Shari'ah on these matters have been enacted in order to secure the masalih of the people, and therefore when there is a conflict between a maslahah and nass, the Hadith la darar wa la dirar clearly dictates that the former must take priority.[36. Tufi, Masalih, p.141; Mustafa Zayd, Maslahah, p. 131-132.] 
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p. 298

Types of Maslaha 

The masalih (PI. of Maslaha) in general are divided into three types, namely, the "essential" (zaruriiah), the "complementary" (ha'jiiah), and the "embellishment" (tahsiniiah). The Shariah in all of its parts aims at the realisation of one or the other of these masalih. The “essential" masalih are the groundworks for the people’s lives. Disregard for them leads to complete disruption and chaos. The five essential values namely religion, life, intellect, offspring, and property - comprise the “essential” masalih. These must not only be promoted but also protected against any real or

p. 299

unexpected threat, which undermines their safety. 
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Types of Maslahah 

The masalih in general are divided into three types, namely, the 'essentials' (daruriyyat), the 'complementary' (hajiyyat), and the `embellishments' (tahsiniyyat). The Shari'ah in all of its parts aims at the realisation of one or the other of these masalih. The `essential' masalih are those on which the lives of people depend, and whose neglect leads to total disruption and chaos. They consist of the five essential values (al-daruriyyat al-khamsah) namely religion, life, intellect, lineage and property. These must not only be promoted but also protected against any real or unexpected threat which undermines their safety. 

Rouhani’s Ph.D. Thesis, p. 300

Altogether, the hajiiah supplement the five basic values and point to interests whose disregard brings about hardship, not collapse, for the community. Thus in the area of ibadat the concessions that the Shariah has granted to the sick and to the traveler, permitting them not to observe the fast, and to shorten the salah (prayers), are aimed at preventing hardship. Similarly, the basic permissibility regarding the enjoyment of victuals and hunting is complementary to the main objectives of protecting life and intellect.40 

The "embellishment" (tahsiniiah) denotes interests whose realisation lead to improvement and the attainment of that which is desirable. Thus the observance of cleanliness in personal appearance and ibadat, moral virtues, avoiding extravagance in consumption and moderation in the enforcement of penalties fall within the scope of tahsiniiah 41 
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The hajiyyat are on the whole supplementary to the five essential values, and refer to interests whose neglect leads to hardship in the life of the community although not to its collapse. Thus in the area of a 'ibadat the concessions (rukhas) that the Shari`ah has granted to the sick and to the traveler, permitting them not to observe the fast, and to shorten the salah, are aimed at preventing hardship. Similarly, the basic permissibility ('ibadah) regarding the enjoyment of victuals and hunting is complementary to the main objectives of protecting life and intellect. [21. Shatibi, Muwafaqat, II, 5; Mustafa Zayd, Maslahah, pp.54-55.]

The `embellishments' (tahsiniyyat, also known as karahiyyah) denote interests whose realisation lead to improvement and the attainment of that which is desirable. Thus the observance of cleanliness in personal appearance and 'ibadat, moral virtues, avoiding extravagance in consumption, and moderation in the enforcement of penalties fall within the scope of tahsiniyyat.

Rouhani’s Ph.D. Thesis, p. 301

Maslaha is further classed in three groups based on availability or textual authority advocating it. First, the Maslaha explicitly propounded by the lawgiver and enforced through the enactment of a law. This is called Maslaha Al-Muiabarah, or accredited Maslaha, such as protecting life by enacting the law of retaliation (Qisas), or defending the right of ownership by penalising the thief, or protecting the dignity and honour of the individual by penalising adultery and false accusation. The Lawgiver has, in other words, upheld that each of these offenses constitutes a proper ground for the punishment in question. The validity of Maslaha in these cases is definitive and no longer open to debate. The Islamic Jurists are in agreement that promoting and protecting such values constitutes a proper A1 ground for legislation. 
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From the viewpoint of the availability or otherwise of a textual authority in its favour, maslahah is farther divided into three types. First, there is maslahah which the Lawgiver has expressly upheld and enacted a law for its realisation. This is called al-maslahah al-mu'tabarah, or accredited maslahah, such as protecting life by enacting the law of retaliation (qisas), or defending the right of ownership by penalising the thief, or protecting the dignity and honour of the individual by penalising adultery and false accusation. The Lawgiver has, in other words, upheld that each of these offences constitute a proper ground (wasf munasib) for the punishment in question. The validity of maslahah in these cases is definitive and no longer open to debate. The ulema are in agreement that promoting and protecting such values constitutes a proper ground for legislation. 
Rouhani’s Ph.D. Thesis, p. 301

But the masalih that have been validated after the divine revelation came to an end fall under the second class, namely the Maslaha mursalah. Although this too consists of a proper attribute to justify the necessary legislation, but since the Lawgiver has neither upheld nor nullified it, it constitutes Maslaha of the second rank.43 
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But the masalih that have been validated after the divine revelation came to an end fall under the second class, namely the maslahah mursalah. Although this too consists of a proper attribute (wasf munasib) to justify the necessary legislation, but since the Lawgiver has neither upheld nor nullified it, it constitutes maslahah of the second rank. 

Rouhani’s Ph.D. Thesis, p. 301

The third variety of Maslaha is the discredited Maslaha, or mulghah, which the Lawgiver has nullified either explicitly or by an indication that could be found in the Shariah. The Islamic Jurists are in agreement that legislation in the pursuance of such interests is invalid and no judicial decree may be issued in their favour.44
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The third variety of maslahah is the discredited maslahah, or maslahah mulgha, which the Lawgiver has nullified either explicitly or by an indication that could be found in the Shari'ah. The ulema are in agreement that legislation in the pursuance of such interests is invalid and no judicial decree may be issued in their favour. 

Rouhani’s Ph.D. Thesis, p. 329

Despite their different approaches to Maslaha, the leading Islamic Jurists of the Islamic schools are in agreement, in principle, that all genuine Maslahci which do not conflict with the objectives of the Lawgiver must be upheld. 
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Conclusion 

Despite their different approaches to maslahah, the leading ulema of the four Sunni schools are in agreement, in principle, that all genuine masalih which do not conflict with the objectives (maqasid) of the Lawgiver must be upheld. 

Rouhani’s Ph.D. Thesis, pp. 329-330

p. 329

The changing conditions of life never cease to generate new interests. If legislation were to be confined to the values, which the 

p. 330

Lawgiver has expressly decreed, the Shariah would inevitably fall short of meeting the Maslaha of the community. To close the door of Maslaha would be tantamount to enforcing stagnation and unnecessary restriction on the capacity of the Shariah to accommodate social change. As for the concern that the opponents of Maslaha have expressed that validating this doctrine would enable arbitrary and self-seeking interests to find their way under to banner of Maslaha, they only need to observance of the conditions that are attached to Maslaha will ensure that only the genuine interests of the people which are in harmony with the objectives of the Shariah would qualify.
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The changing conditions of life never cease to generate new interests. If legislation were to be confined to the values which the Lawgiver has expressly decreed, the Shari'ah would inevitably fall short of meeting the masalih of the community. To close the door of maslahah would be tantamount to enforcing stagnation and unnecessary restriction on the capacity of the Shari'ah to accommodate social change. … As for the concern that the opponents of maslahah mursalah have expressed that validating this doctrine would enable arbitrary and self-seeking interests to find their way under the banner of maslahah, they only need to be reminded that a careful observance of the conditions that are attached to maslahah will ensure that only the genuine interests of the people which are in harmony with the objectives of the Shari'ah would qualify.

Chapter 6 

Rouhani’s Ph.D. Thesis, p. 392
Firstly, the primary source of the Islamic law (the Quran) is. in itself, flexible in that the Quranic verses specific to positive legislation, leave room for interpretation in the evaluation of its injunctions. The Quran is clearly elastic on the precise value of its injunctions. It allows for possibility that a command in the Quran may sometimes imply an obligation, a recommendation or mere permissibility.
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This style of Qur’anic legislation, and the fact that it leaves room for flexibility in the evaluation of its injunctions, is once again in harmony with the timeless validity of its laws. The Qur’an is not specific on the precise value of its injunctions, and it leaves open the possibility that a command in the Qur’an may sometimes imply an obligation, a recommendation or a mere permissibility.
Rouhani’s Ph.D. Thesis, p. 394
For example, as the bulk of the corpus to the Sunnah has been narrated and transmitted in the form of solitary or Wahed traditions and only a small portion of the Sunnah has been transmitted in the form of Mutawaiir
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the Sunnah has in the most part been narrated and transmitted in the form of solitary, or Ahad, reports. Only a small portion of the Sunnah has been transmitted in the form of Mutawatir.
Rouhani’s Ph.D. Thesis, p. 397
This concept can play an outstanding role in the adaptation of Islamic law to the changing needs of the society. 
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Istihsan is an important branch of ijtihad, and has played a prominent role in the adaptation of Islamic law to the changing needs of society.
Rouhani’s Ph.D. Thesis, p. 398
Despite their different approaches to Maslaha, the leading of Islamic jurists are in agreement, in principle, that all genuine Maslaha or questions of public expediency which do not conflict with the objectives of the Lawgiver, must be upheld.
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Conclusion

Despite their different approaches to maslahah, the leading ulema of the four Sunni schools are in agreement, in principle, that all genuine masalih which do not conflict with the objectives (maqasid) of the Lawgiver must be upheld.
Rouhani’s Ph.D. Thesis, p. 398
The evolution of human life never ceases to generate new interests. If legislation were to be confined to the values which the Lawgiver has expressly decreed, the Shariah would inevitably fall short of meeting the utilitarian needs of community. To close the door of Maslaha, would be tantamount to encouraging stagnation and enforcing unnecessary restrictions on the capacity of the Shariah to accommodate social change. As for the concern that the opponents of Maslaha have expressed: 

As for the concern that the opponents of Maslaha have expressed: namely that empowering this doctrine would enable arbitrary and self - interested points of view to emerge from under the umbrella of Maslaha, they need only be reminded that a careful observance of the conditions that are attached to Maslaha, will ensure that only the genuine interests of the general public which are in harmony with the objectives of the Shariah, are the objectives at issue. 
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The changing conditions of life never cease to generate new interests. If legislation were to be confined to the values which the Lawgiver has expressly decreed, the Shari'ah would inevitably fall short of meeting the masalih of the community. To close the door of maslahah would be tantamount to enforcing stagnation and unnecessary restriction on the capacity of the Shari'ah to accommodate social change. 'Abd al-Wahhab Khallaf is right in his assessment that any claim to the effect that the nusus of the Shari'ah are all-inclusive and cater for all eventualities is simply not true. The same author goes on to say: 'There is no doubt that some of the masalih have neither been upheld nor indicated by the Shari'ah in specific terms.'-58. Khallaf’ Ilm’p 88]

As for the concern that the opponents of maslahah mursalah have expressed that validating this doctrine would enable arbitrary and self-seeking interests to find their way under the banner of maslahah, they only need to be reminded that a careful observance of the conditions that are attached to maslahah will ensure that only the genuine interests of the people which are in harmony with the objectives of the Shari'ah would qualify.
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